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RECOVMENDED ORDER

I n accordance with notice, this cause cane on for formal
proceedi ng and hearing before P. Mchael Ruff, duly-designated
Adm ni strative Law Judge of the Division of Adm nistrative
Hearings in Tallahassee, Florida, on April 7, 2006. The
appear ances were as foll ows:
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1801 Herm tage Boul evard
Tal | ahassee, Florida 32308

Brian A. Newman, Esquire

Penni ngt on, Moore, WI ki nson,
Bell| & Dunbar, P.A.

Post OFfice Box 10095

Tal | ahassee, Florida 32302-2095



STATEMENT OF THE | SSUE

The issues to be resolved in this proceedi ng concern
whet her the Petitioner's Decedent, Joanne Eddy, validly effected
a transfer fromthe pension plan to the Investnent Plan of the
Florida Retirenment System (FRS), and whether the Respondent
agency is estopped frominvalidating that transfer. It nust
al so be determ ned whether the Petitioner is entitled to an
award of reasonable attorney's fees and costs.

PRELI M NARY STATEMENT

Thi s cause arose upon the issuance of a final decision by
the State Board of Administration (SBA). The Petitioner had
requested intervention by the SBA by filing a Request for
I ntervention on Novenber 4, 2004. The SBA investigated the
i ssues raised by the Petitioner concerning the reversal of the
el ection by Ms. Eddy to change from the FRS Defined Benefit
Program (pension plan) to the Public Enpl oyee Opti onal
Retirement (lnvestnent Plan). The SBA considered the issues
rai sed by the Petitioner and finally determ ned, by letter dated
Sept enber 30, 2005, that the Petitioner's contention that Joanne
Eddy had nade a valid election to change fromthe pension plan
to the Investnent Plan was not supported by the facts. That
deci sion was communi cated to the Petitioner by the SBA's letter
of Septenber 30, 2005, which al so advised her of a right to

hearing to contest the SBA' s reversal of her sister, M. Eddy's



el ection to transfer fromthe pension plan to the |nvestnent
Plan. The Petitioner tinely filed a Petition for Hearing which
was received on Novenber 1, 2005, (an extension of tine had been
granted by the SBA). That request was referred to the D vision
of Adm nistrative Hearings on Novenber 16, 2005, and ultimately
to the undersi gned Admi nistrative Law Judge for formal hearing
and adj udi cati on.

The hearing was originally set for January 4, 2006.
Thereafter, by joint request by the parties the case was
conti nued and abated. At the request of the parties, it was
reschedul ed for hearing on April 7, 2006.

The cause cane on for hearing as noticed. At the hearing
adm nistrative notice was taken of Chapter 121, Florida Statutes
(2003), and Florida Adm nistrative Code Rule Chapter 19-13. The
Petitioner presented the testinony of Joni Taylor (by
t el ephone), an enpl oyee of Hill sborough County and friend of
Ms. Eddy who assisted her during her final illness. The
Petitioner also presented (by tel ephone) the testinony of Ron
Zi egl er, an enpl oyee of Hillsborough County in its Departnent of
Human Resources. The Petitioner, Julie Lanbrou, testified as
well. The Petitioner's Exhibits A through R were admtted into
evi dence and Exhibit B, a recording of a tel ephone conversati on,
was played and transcribed into the record. The Respondent

presented the testinony of Walter Kelleher, an enpl oyee of SBA



and Dan Beard, an enployee of the Florida D vision of Retirement
(DOR). On concluding the proceeding the parties had the record
transcri bed and sought to file proposed recomended orders. An
extension of time for filing proposed recommended orders was
granted due to a nedical crisis involving the Respondent's
counsel. Utimately, the Proposed Recommended Orders were
tinely filed. Those Proposed Recommended Orders have been
considered in the rendition of this Recommended O der.

FI NDI NGS OF FACT

1. The follow ng facts have been stipulated by the parties
in the Joint Pre-hearing Statenent or Stipul ation

a. Joanne Eddy was enpl oyed as a Paranedi c by
Hi | | sborough County, Florida, from 1989 until 2004.

b. Hillsborough County is now and for all periods
relevant to this case has been a participating enployer in the
Florida Retirenment System (FRS).

c. As a Hillsborough County enpl oyee, M. Eddy
participated in the FRS pension plan fromher date of hire in
Sept enber of 1989 until April of 2004. Ms. Eddy was fully
vested in the FRS pension plan.

d. M. Eddy was diagnosed with cancer (netastatic
mel anoma) in August 2003.

e. In that nonth Ms. Eddy was pl aced on approved

medi cal | eave.



f. M. Eddy renmi ned on approved nedical |eave of
absence until her resignation in April 2004 (April 8, 2004).

g. In March 2004, Ms. Eddy submtted a " Second
El ection Retirement Plan Enrollnment Formi to the FRS Pl an Choice
Adm nistrator (Cti-Street). M. Eddy indicated on this form
t hat she wi shed to change fromthe FRS pension plan to the FRS
| nvestment Plan. The second el ection retirenent plan enroll nent
formwas signed by Ms. Eddy on March 1, 2004, and received by
the FRS Pl an Choice Adm nistrator, Citi-Street on March 8, 2004.
Citi-Street is a private entity which is an agent of the FRS
D vision of Retirement (DOR) and the SBA.

h. On April 1, 2004, Joanne Eddy participated in a
grievance hearing involving another Hillsborough County
enpl oyee.

i. Hillsborough County paid Ms. Eddy for the tine
that she attended the grievance hearing on April 1, 2004.

j. M. Eddy resigned fromher FRS enploynment wth
Hi | | sborough County on April 8, 2004.

k. M. Eddy called the FRS financial guidance |ine on
April 29, 2004, to inquire about the status of her transfer to
t he FRS I nvestnent Pl an.

. In May 2004, Ms. Eddy received a witten statenent

from FRS confirm ng an openi ng bal ance of her FRS I nvest nent



Pl an account, in the anount of $60,345.86. The transaction date
on the statenent is April 29, 2004.

m M. Eddy died of cancer on June 20, 2004.

n. Prior to her death, M. Eddy designated her two
sisters, Petitioner Julie Lanbrou and Lynda Wod, as
beneficiaries on her FRS Investnent Plan account. M. Eddy's
beneficiary designation formallocates 60 percent to Ms. Lanbrou
and 40 percent to Ms. Wod. As beneficiaries, M. Lanbrou and
Ms. Whod are entitled to the value of Ms. Eddy's FRS | nvest nent
Plan assets, if a transfer to the FRS Investnment Plan is
determ ned to be valid.

0. On Septenber 3, 2004, an enpl oyee of the Division
of Retirenment within the Departnment of Managenent Services wote
a letter to Joanne Eddy's nother, Kathleen Dickey. 1In part, the
Sept enber 3, 2004, letter states:

Ms. Eddy elected to transfer to the

| nvestnent Plan effective April 1, 2004.

However, since she did not work in the nonth

of April and therefore did not receive a

sal ary paynent under the Investnent Pl an,

her election is null and void.

p. M. Lanbrou followed all legally required
procedures to contest the denial of her sister's election to
transfer to the FRS I nvestnent Pl an.

g. On Septenber 30, 2005, SBA Director of Policy,

Ri sk Managenent and Conpliance wote a "Final Action" letter to



Ms. Lanbrou advi sing her that SBA had concluded that M. Eddy's
election to transfer to the FRS I nvestnment Plan was invalid.

r. Petitioner, Julie Lanbrou, filed a Petition for
Hearing in this matter on Novenber 1, 2005, after receiving an
extension fromthe SBA

s. M. Lanbrou's attorney sent SBA a letter on
February 22, 2006, enclosing a copy of the Hillsborough County
payrol|l check for the work performed by Ms. Eddy on April 1,
2004.

t. As of the date of the Joint Pre-hearing Statenent,
th[e] D vision of Retirenent ha[d] made no determ nation as to
whet her the information contained in the February 22, 2006,
letter constitutes creditable service.

2. M. Eddy was very positive and very active regarding
her chances for recovery fromthe effects of nel anona and
enbarked on an active treatnent, surgery and therapy programto
try to effect a cure. This included chem cal therapy as well as
brain surgery, which was apparently successful. She even
participated in the trial of a new therapy, interleukin therapy
and a new and aggressive type of chem cal therapy. She was
initially optim stic about her chances for recovery. 1In early
2004, however, she begin to decline in health. She thus began
to focus very strongly on setting her personal affairs

i ncluding her financial affairs, in order. She then |earned



t hat, because she was not married and had no children, under the
FRS pension plan (defined contribution) there would be no
beneficiary eligible to receive her retirenment benefits upon her
death. She |earned at the sane tine, however, that if she
transferred to the Investnent Plan, that she coul d designate
beneficiaries to receive the full value of her Investnent Plan
account upon her deat h.

3. Consequently, she decided to do so and submtted the
necessary forns to make an el ection (her "second election") to
transfer fromthe pension plan to the Investnment Plan with the
FRS, in March 2004. She naned her two sisters as beneficiaries
in a 60 percent, 40 percent proportion because she really w shed
the noney to be for the use of her nephews and nieces. One
sister had three children, the other two children.

Eligibility to Transfer to Investnent Plan

4. Menbers of the pension plan who did not elect to
transfer to the FRS I nvestnment Plan when the plan was
established in 2002, as of March of 2004, were permtted to nake
a one-tine election known as the "second el ection” to transfer
to the Investnent Plan in accordance wth Section
121.4501(4)(e), Florida Statutes (2003). This is distinguished
fromthe first election period which ended in August of 20083.

§ 121.4501(4)(a), Fla. Stat. (2003).



5. No rules had been enacted in March 2004 governing the
second election to transfer to the Investnment Plan. |In the
absence of rules, the official policy statenent concerning
transfer eligibility to the Investnent Plan is the official
"Summary Pl an Description"” of the FRS I nvestnent Pl an,
promul gated by the DOR, which was in effect in March and Apri
of 2004. It is to this docunent to which enpl oyees, intent on
transferring to the Investnment Plan, are referred by a notation
or instruction on the face of the enroll nent formthose
enpl oyees nust use to enroll in the Investnent Plan. The
Summary Pl an Description contains the follow ng gui dance for
enpl oyees considering a second el ection:

| f you wish to use your Second El ection,
note that the plan change is effective the
first day of the nonth follow ng the receipt
and processi ng of your second El ection
Retirement Plan Enroll nent Form by the FRS
Pl an Choice Admi nistrator. To finalize the
pl an change you nust work or be covered by
approved | eave for at | east one day in the
nont h of your effective date. |If you submt
your Second El ection Retirenment Plan

Enroll ment Formin Decenber and it is

recei ved and processed by the Pl an Choice
Adm ni strator on Decenber 15, your plan
change will be effective on January 1. To
finalize the change you nust work or be
covered by approved | eave for at |east one

day in the nonth of January. |f you do not
wor k or are not on approved | eave in
January, your plan change will be reversed
and you will remain in your original plan.

(enphasi s supplied) (See Exhibit Oin
evi dence.)



6. Applying the foregoing provision in the Summary Pl an
Description, Ms. Eddy's election thus becane effective on
April 1, 2004. She was on approved leave in April through the
date of her resignation which was April 8, 2004. Moreover, she
was paid for work perfornmed on April 1, 2004, for attending a
grievance hearing as a union representative. This was a
regul ar, conpensabl e part of her enploynent duties because she
was a designated union representative and her duties required
her to attend such grievance hearings and rel ated neeti ngs.
| ndeed, she attended a formal neeting on March 11, 2004,
concerning the sane grievance clai mproceeding, in which the
gri evance claimof Linda Whod was di scussed with Ms. Jon
Tayl or. This was done through her official duties as an
enpl oyee uni on representative designated by her enployer to
attend such neetings by her enployer's adherence to the
col | ective bargai ning agreenent with the union. If M. Eddy was
entitled to paynent for the April 1, 2004, attendance at the
gri evance hearing, as indeed she was, then she al so should have
been paid for the neeting on March 11, 2004, on the sane basis
or theory as she was paid for the April 1, 2004, grievance
heari ng by her enployer, Hillsborough County.

7. Ms. Eddy was aware in March 2004 that changi ng
retirement plans was the only effective nmeans of passing her

vested retirenment benefits on to other nmenbers of her famly.
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She thus filled out the Second El ection Retirenment Plan
Enrol | ment Form supplied by the FRS in March 2004. That form
indicates that enrollnment is effective on the first day of the
nonth followi ng the nmonth in which the election formis received
by FRS. It is undisputed that her election formwas received by
t he FRS adm ni strator on March 8, 2004.

8. The information provided Ms. Eddy in the Sunmary Pl an
Description indicated that she was eligible to elect the FRS
I nvestnent Plan if she worked or was on approved | eave in the
month of April 2004. As a union representative Ms. Eddy knew
t hat her presence at the grievance hearing on April 1, 2004, was
conpensabl e under the ternms of the Collective Bargai ni ng
Agreenent between the county, her enployer, and her union. The
March 11, 2004, neeting shoul d have been conpensable as well on
the sane basis, and Ms. Eddy, no doubt, could have called that
to her enployer's attention and to the attention of the DOR if
she had known of any requirenent, intent or position by the DOR
or the SBA that she had to have been paid for enploynment during
t he nonth of March, in order for her March 2004 el ection to be
valid. M. Eddy also was aware that she was on approved | eave
during all of 2004 until her resignation on April 8, 2004.

9. M. Eddy received an initial witten confirmation from
the DOR of her election to transfer to the Investnent Plan in

March 2004, in the formof a "Second El ecti on Plan Choice
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Confirmation." The confirmation, which bears a transaction date
of March 8, 2004, states in relevant part:

This statenment confirns your recent FRS Pl an

Choice utilizing your one tine, second

el ection. You have elected to change to the

FRS | nvestnment Pl an effective 04/01/ 2004 and

transfer the present value of your FRS

Pensi on Pl an benefit.

10. Ms. Eddy called the FRS Fi nanci al Gui dance Line on
April 29, 2004, and in a lengthy conversation with persons
responsi ble for fielding inquiries and giving financial planning
information (Ernst and Young and Citi-Street), she discussed her
account and various options that m ght be available to
beneficiaries, including tax ramfications. During this phone
conversation, a Citisreet representative confirned that her
transfer to the I nvestnent Plan becane effective in April 2004,
and her investnent account bal ance would be transferred to the
FRS I nvestnent Plan by the end of April 2004.

11. Before her death, Ms. Eddy received a second witten
confirmation from FRS that her transfer to the FRS Investnent
Plan was effective, in the formof an "Investnent Plan Qpening
Bal ance Confirmation Statenent.™ This confirmation, which bears
a transaction date of April 29, 2004, the date of her phone
conversation, states:

This statenment confirns the openi ng bal ance

of your FRS Investnment Plan account. On
04/ 29/ 2004, the anount of $60, 345. 86, which

12



represents the present value of your FRS

Pension Pl an benefit will be allocated to

the investnment options |isted bel ow
Ms. Eddy died on June 20, 2004. At the tine of her death she
had 2.44 hours of unused sick |eave and 6.52 hours of unused
annual | eave or vacation |eave, for which paynent was nade
foll ow ng her death.

12. On June 9, 2004, Dan Beard, a Benefits Adm nistrator
with the DOR, in an e-mail with the subject "Election
Reversals,” noted the followng with respect to Ms. Eddy's
el ection: "Per agency, nenber was on sone type of |eave and
finally resigned. Second electionto IPis not valid since
menber did not work in IP effective nonth."

13. Ms. Lanbrou first |earned that the DOR had determ ned
Ms. Eddy's election to be "null and void" froma letter sent to
Kat hl een Di ckey, her nother, dated Septenber 3, 2005, which was
in response to an inquiry made by Ms. Dickey. She |earned al so
of this position by the DOR in conversations with Paul Dane, an
enpl oyee of the DOR.  The Septenber 3, 2005, letter states that
Ms. Eddy's el ection was void because "she did not work in the
month of April and therefore did not receive a salary paynent
under the Investnent Plan . . . ." (See Exhibit Hin evidence.)

14. Ms. Lanbrou thereafter made many inquiries into the
reasons for the reversal, chronicled in Attachnent 1 of the SBA

final decision letter. (Exhibit J in evidence.)
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15. The SBA conducted a review in response to M.
Lanbrou's Request for Intervention, which was subm tted on
Novenber 4, 2004.

16. In every witten comunication fromand between SBA
and the DOR, from June 2004 through April 2005, the asserted
reason for reversing Ms. Eddy's el ection was that she did not
work or earn salary in the nonth follow ng the nonth of her
el ection which was therefore her effective nonth of April 2004.

17. Inits final decision |letter of Septenber 30, 2005,
the SBA repeated the position that Ms. Eddy's el ection was
invalid because she was not actively enployed and did not earn a
salary during April 2004.

18. In response to the final decision letter, M. Lanbrou
filed a request for formal hearing and hired counsel to
represent her.

19. A later exam nation of Ms. Eddy's work record reveal ed
that Ms. Eddy had in fact worked on April 1, 2004, for which her
enpl oyer, Hillsborough County, issued a del ayed sal ary paycheck.
This information was revealed in a letter of February 22, 2006,
fromM. Lanbrou's attorney to the SBA, to the effect that
Hi I | sborough County had i ssued a paycheck for Ms. Eddy's work on
April 1, 2004.

20. Despite the policy position communicated to nenbers of

the retirenment systemin the official Summary Pl an Description,
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that an effective election required working or being on approved
| eave in the nonth the el ection becane effective, follow ng
recei pt of the information concerning Ms. Eddy's work on
April 1, 2004, the SBA took the additional position that not
only nust the enployee seeking to transfer fromthe pension plan
to the Investnment Plan receive a salary paynment in the effective
month (April 2004), but nust al so have been working and getting
paid on the day the election formwas submtted. Mbreover, at
the hearing, Dan Beard, the Benefits Adm nistrator for the DOR
testified that in order to be eligible to transfer to the
| nvest nent Pl an, a nenber nust be on paid status on the day the
FRS adm nistrator receives the nmenber's election form \Wen
asked how a nenber would be able to know that they had to be on
paid status on the day the election formis received in order to
be eligible to transfer to the FRS I nvestnent Plan, M. Beard
could only respond that nenber education was "not part of his
job."

21. If Ms. Eddy's election to transfer to the |nvestnent
Plan were determined to be valid her beneficiaries wuld be
entitled to receive her full investnent account bal ance. If her
election is determned to be invalid then no benefits wll be
paid to any beneficiary, relative or to her estate, and the
funds accrued in her retirenent account or accounts through her

working life will be forfeited to the state. The SBA was aware
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in June 2004 that Ms. Eddy was on approved | eave when she

subm tted her election to transfer to the FRS Investnent Plan,
and was on approved | eave through the date of her resignation on
April 8, 2004.

22. Notwi thstanding the clear |anguage in the Summary Pl an
Description, the SBA took the position after Ms. Eddy's death
that her election was invalid because she had not worked and had
not received a salary in April 2004. This was the position the
SBA communi cated on a nunber of occasions in witing thereafter,
until a formal proceeding was initiated by Ms. Lanbrou on
Novenber 1, 2005.

23. After the formal proceeding was initiated and after
counsel for the Petitioner informed the SBA in February 2006
that Ms. Eddy had in fact worked and been paid by Hillsborough
County for work perfornmed in April 2004, the SBA altered its
position so that it also contended that the transfer to the
| nvest nent Pl an was invalid because Ms. Eddy had al |l egedly not
wor ked and not received a salary on the day the election to
enroll in the Investnment Plan and the enrollnment formwas filed
(March 1, 2004) or, alternatively, that she had not worked or
been paid on the date the Investnent Plan el ection enroll nent

formwas received by the FRS plan adm ni strator
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CONCLUSI ONS OF LAW

24. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. 88 120.569 and 120.57(1), Fla. Stat. (2005).

25. The parties have stipulated that the rel evant
provi sions of Chapter 121, Florida Statutes (2003), govern the
di sputed issues in this case. The pertinent facts in this case
occurred in the years 2003 and 2004. The election to transfer
fromthe FRS Pension Plan to the FRS I nvestnent Plan as of Mrch
2004 was governed by Section 121.4501(4)(e), Florida Statutes
(2003), which provides pertinently as foll ows:

After the period during which an eligible

enpl oyee had the choice to elect the defined

benefit program[Pension Plan] or the Public

Enpl oyee Optional Retirenent Program

[ nvest ment Pl an], the enployee shall have

one opportunity, at the enpl oyee's

di scretion, to choose to nove fromthe

defined benefit programto the Public

Enpl oyee Optional Retirenent Program or from

the Public Enpl oyee Optional Retirenent

Programto the defined benefit program
Overvi ew

26. M. Eddy elected to transfer to the Investnent Plan in
March 2004. There were no rules in effect governing such
transfers in Ms. Eddy's situation at that tinme, and none were
enacted until October 2004. Under the Agency's statutory

interpretation or its policy statenment in effect at tines

pertinent, the official Summary Pl an Description, an FRS nenber
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was eligible to transfer fromthe pension plan to the I nvestnent
Plan if one of two requirenents was net: either the nenber nust
"wor k" during the nonth the transfer becane effective, or the
menber "nust be covered by approved | eave at | east one day" in
the effective nonth. The effective nonth of Ms. Eddy's transfer
to the Investment Plan is the nonth followi ng the nonth in which
the election formwas received by FRS. The el ection form was
received on March 8, 2004, and therefore the effective nonth of
the transfer to the Investnent Plan is April 2004.

27. Ms. Eddy net both requirenents because she received
pay for work performed on April 1, 2004, and was on approved
|l eave in April 2004. She was therefore eligible to elect to
transfer to the Investnment Plan, and the election to transfer
was valid under the Agency's policy interpretation extant at
that tinme. The Summary Pl an Description was available to M.
Eddy and depicted on the FRS-rel ated web site to which she had
access and of which she was aware.

28. Ms. Eddy perforned each step required by the FRS to
effect her transfer to the Investnment Plan. She received two
witten confirmations fromthe FRS indicating to her that her
transfer was effective and that she was enrolled in the
| nvestment Plan. On her own volition she sought information
concerning the Investnment Plan fromthe official sources

identified on the FRS website, including making a | engthy
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t el ephone call to the FRS Financial Guidance Line. She thus
made contact with Ernst Young, the Financial Planning Agents of
the Agency and Citi-Street, the Agency charged with

adm ni stering accounts and effecting transfers. Both of these
conpani es, agents of the DOR and/or the SBA, were reached by the
DOR toll-free phone nunber. |In this phone conversation she
recei ved assurance that her transfer to the Investnent Plan was
bei ng effected. She received advice about nam ng her
beneficiaries and otherw se received confirmation that she had
enrolled in the Investnent Plan correctly and as required. She
was thus given to believe that she had taken all necessary
actions to conplete the transfer. She received advice as to tax
ram fications of her election and concerning her beneficiaries'
opportunities for w thdrawal of her funds at sone |ater point.
This was the last information she received before she died.

29. Had she been inforned before her death that the SBA
deened her ineligible to transfer because she had not "worked"
and received pay during the nonth of and the nonth follow ng her
transfer election, she could have taken paid | eave which she had
in her | eave account in each of those nonths and satisfied the
pay status requirenent, if she had known of any need to do so.
This is wholly aside fromthe fact that, as represented to her
and all other affected enployees by the Summary Pl an

Description, and the enrollnent formitself, which referenced
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it, that she could qualify to transfer to the Investnment Plan if
she was sinply on approved | eave status. She clearly knew she
was on approved | eave st atus.

30. Moreover, if she had known that there was any question
concerning her eligibility to transfer, she could have obtai ned
proof from her enployer that she was on pay status and had
wor ked the one day in April. She could al so have obtai ned proof
of and paynent for performng essentially the same sort of
duties when she attended the formal neeting on March 11, 2004,
with Ms. Taylor concerning the sane grievance procedure (if
i ndeed she was not paid for it, the record is silent on that
guestion). She could have provided this proof to the Agency at
the tinme, but she was not infornmed of any defect in her
entitlenent to transfer to the Investnment Plan. |f she had been
so i nformed she woul d have no doubt acted quickly to renmedy such
a flaw because she was very focused on concluding her affairs
and particularly her financial affairs, to ensure that her
retirement funds were deposited and approved in the Investnent
Plan so that she woul d have sonething to | eave to her sisters.

31. She was very aware from March 2004 forward that her
death was imm nent and that therefore there was a critical need
to make sure that all these arrangenents had been perforned
correctly. The confirmations she received, referenced above,

| ed her to believe that they were. Even if M. Eddy were not
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actually eligible to elect a transfer to the Investnent Plan,

whi ch she was, for the reasons delineated herein, the SBA is
estopped to deny that el ection based upon the peculiar facts and
circunstances of this case delineated herein.

Eligibility to Transfer

32. The facts found herein based upon preponderant
credi bl e evidence indeed reflect that Ms. Eddy was eligible to
transfer to the Investnment Plan in accordance with the offici al
Summary Pl an Description. This is because she was on approved
nmedi cal | eave during the nonth that her el ection becane
effective -- April 2004 and for that matter during March 2004
when she filed her enrollnment formand election to transfer to
the Investnment Plan. The Summary Pl an Description reflects the
SBA' s cont enpor aneous statutory interpretation or policy
concerning the neaning and applicability of the statutes
governing the Investnment Plan and transfers thereto. The
Summary Pl an Description states that to nake a transfer, a
nmenber "must work or be covered by approved | eave for at |east
one day in the nonth" the transfer beconmes effective. There is
no question that the transfer becane effective in April 2004, on
April 1 to be specific. Only after Ms. Eddy died did the
Division of Retirenent notify her nother that her el ection was
i nvalid because she did not work and earn a salary during the

ef fecti ve nont h. Based on a | ater exam nation of her work
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records, Hillsborough County, her enployer, determ ned that she
had, in fact, worked in a bona fide way on April 1, 2004, when
she participated in the grievance hearing which was part of the
duties of her enploynent. The county accordingly issued a
bel at ed paycheck for the work she had thus perforned. Despite
the fact that she worked and received a salary paynent during
the April 2004, effective nonth, and despite the fact that she
was on approved | eave through the date of her resignation on
April 8, 2004, the SBA still maintains that her transfer was
invalid. It was infornmed no | ater than February 2006, by letter
of the Petitioner's counsel, of the fact of the salary paynent
for the work perfornmed on April 1, 2004, paid to Ms. Eddy or to
her estate by Hillsborough County.

33. Section 121.4501, Florida Statutes (2002) was designed
to provide participants in the FRS Pension Plan, the opportunity
to transfer fromthat plan in which retirement benefits are paid
based on a formula of the average salary tines years of service,
to a defined contribution plan or Investnent Plan, in which the
val ue of the participant's retirement benefit is expressed in
actual dollars earned by funds invested in the financial
markets. The statute provided an initial transfer period for
exi sting enpl oyees during cal endar years 2002 and 2003, the so-
called "first election period."” Thereafter, in accordance with

Subsection (4)(e) of that statute, there is provided a "second
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el ection" after the first election period has el apsed, giving
FRS nmenbers a second chance to elect a transfer fromone plan to
the other, at their discretion. |In March 2004, when Ms. Eddy
made her el ection, Section 121.4501(1)(e) provided as foll ows:

After the period during which an eligible
enpl oyee had the choice to el ect the defined
benefit program [ pension plan] or the public
enpl oyee optional retirement program
[investment plan], the enployee shall have
one opportunity, at the enployee's

di scretion to choose to nove fromthe
defined benefit programto the public

enpl oyee optional retirenment programor from
t he public enpl oyee optional retirenent
programto the defined benefit program

Thi s paragraph shall be contingent upon
approval fromthe Internal Revenue Service
for including the choice described herein
within the prograns offered by the Florida
Retirenment System

1. If the enployee chooses to nove to the

publ i c enpl oyee optional retirenent program

the applicable provisions of this section

shall govern the transfer

34. The Respondent Agency's reason for reversing M.

Eddy' s el ection was described as being that she had not worked
or received pay during the nonth of April 2004, the nonth when
her el ection becane effective. Later, apparently after it had
been infornmed by counsel's letter in February 2006 that, with
proof supplied, she had i ndeed worked and had been paid for the
day in question in April 2004, the SBA then maintained that in

order to be eligible to nake the transfer Ms. Eddy woul d have

had to work in March 2004, the nonth when she submtted her
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el ection and el ection docunment or I|nvestnment Plan enroll nment
form This position by the Agency was altered again at the
heari ng when the SBA witness, M. Kelleher, testified that in
his view Ms. Eddy woul d have had to work on the day that she
subm tted her election or enrollment formin March 2004.
Moreover, the Division of Retirenment's witness, Dan Beard, in
his testinony espoused the view that Ms. Eddy woul d have had to
work on the day the election formwas received by the retirenent
pl an adm nistrator. How an applicant for transfer |ike M. Eddy
woul d have known what that day was is unexplained in the

evi dence.

35. Wile the rationale for such a position is difficult
to discern, perhaps it is predicated on the belief that Ms. Eddy
did not neet the definition of "eligible enployee" at the tine
of her election. "Eligible enployee" was defined in the 2003
statute and continues to be defined as "an officer or enployee,
as defined in s. 121.021(11)." Section 121.021(11), Florida
Statutes, defined then, and continues to define "officer or
enpl oyee"” as "any person receiving salary paynents for work
performed in a regularly established position and, if enployed
by a city or special district, enployed in a covered group."

36. The SBA and the DOR apparently place a great deal of
weight on a literal interpretation of "salary paynents" as

meani ng that an eligi ble enployee, to have that status nust
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actually be receiving nonetary conpensation for work perfornmed
as opposed to other fornms of pay or benefits as for instance
annual | eave accruals or nedical disability paynents, which

Ms. Eddy was receiving and had accrued in her account.

Thr oughout the chronol ogi cal course of this controversy,
culmnating in this formal proceeding and hearing, the
Respondent has applied this literal interpretation of salary
paynents and "eligible enployee” to any date that could be
relevant to the transfer election. |ndeed, the SBA has relied
on three different dates for determning eligibility based on
the nenbers pay status in the course of this proceeding prior to
and during hearing: (1) one day during the effective nonth
(April 2004); (2) the day the election formwas submtted

(March 2, 2004); and (3) the date the election formwas received
by the Retirenment Plan Adm nistrator (March 8, 2004).

37. Significantly, however, there were no rules in place
concerning transfer fromthe pension plan to the Investnent Plan
at the time Ms. Eddy nade her transfer and indeed for nonths
t hereafter and after her death, not until October 2004. The one
of ficial docunent addressing this issue in evidence is the
Summary Pl an Description, (to which applicants are referred on
their Investnent Plan enrollnent form. It was available to al
FRS enpl oyers and nenbers, including Ms. Eddy, in March 2004.

It best illustrates the SBA' s contenporaneous interpretation of
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the applicable statutes and is the nost credible, preponderant
and persuasive proof of its policy with regard to eligibility to
maeke the transfer. Thus, at the tine of her election, M. Eddy
met the requirenents for transfer to the Investnent Plan as they
are plainly set forth in this Summary Plan Description, as
fol | ows:

I f you wish to use your second el ecti on,
note that the plan changes effective the
first day of the nonth follow ng the receipt
and processi ng of your second el ection
retirenment plan enrollnment formby the FRS
Pl an Choice Administrator. To finalize the
pl an change you nust work or be covered by
approved | eave for at | east one day in the
nont h of your effective date. |If you submt
your Second El ection Retirement Pl an
Enrol I ment Formin Decenber and it is

recei ved and processed by the Pl an Choice
Adm ni strator on Decenber 15, your plan
change will be effective on January 1. To
finalize the change you nust work or be
covered by approved | eave for at |east one

day in the nonth of January. |If you do not
wor k or are not on approved | eave in
January, your plan change wll be reversed
and you will remain in your original plan.

(Enmphasi s supplied).
38. This Sunmary Pl an description conports with the
ordi nary understandi ng of "enployee" as defined in Section
121.021(11), Florida Statutes, that is, one who holds a regul ar
position, who nay be either actively working in the position or
who is on approved | eave fromthat position and so has the right
to return to active enploynent. The dispute concerning

Ms. Eddy's situation seens to have been engendered by an
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evol ving or uncertain policy concerning what is necessary to be
deened to be an "eligible enployee" for the purpose of an
election to transfer between the relevant retirenent plans.

39. At sone point after the initial transfer or after
March and April of 2004 the SBA apparently altered its
definition of "eligible enployee.” This may have been as early
as the e-mail referenced in the above findings of fact sent
shortly before Ms. Eddy's death but which was unknown to her.
The SBA and DOR Staff apparently may have begun to apply a
stricter eligibility requirement as reflected in the e-mails
bet ween agency personnel in June and August 2004 (see Exhibit
"G' in evidence) and as indicated by the Septenber 3, 2004,
letter to Ms. Eddy's nother (Exhibit "H' in evidence). 1In their
review of Ms. Eddy's situation they may even have begun
application of the contenplated rule change before that rule was
adopted. In any event, the process was fornmalized with the
adoption of Florida Adm nistrative Code Rule 19-11.007 in
Cct ober 2004, which contains the | anguage:

The participant nust work at | east one day
in the nonth that the el ecti on becones
effective for the transfer to be effective
(Subsection (3)(d).

40. That rul e | anguage represents a change fromthe

requi renent in effect in March 2004, expressed in the Sumrary

Pl an Description. Interestingly, however, M. Eddy woul d have
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been eligible under this rule because of the proof supplied
later to the SBA, perhaps as |late as Petitioner's counsel's
letter of February 2006, to the effect that indeed Ms. Eddy was
paid for work perforned in April 2004, the nonth that her
el ection becane effective. |In any event, the SBA and the DOR
staff were applying a stricter eligibility standard, before the
rule was ever adopted, to Ms Eddy's situation nmaking it
i npossi ble for Ms. Eddy to conply because of her death.

41. This illustrates the problemin this case because the
SBA has applied a changing purported policy on eligibility
retroactively to Ms. Eddy and her situation. At the tinme of
Ms. Eddy's election, the SBAinterpreted the term™"eligible

enpl oyee" as one who i s working or covered by approved | eave, as

shown in the Sumary Pl an Description. At sone point after that
description was published, SBA changed its interpretation of
"eligible enployee,” as is reflected in Florida Adm nistrative
Code Rule 19-11.007, not adopted until October 2004. In
evaluating Ms. Eddy's eligibility to transfer, effectively, the
SBA applied the | ater-adopted rule or its policy concept, rather
than the published policy statenent contained in the Summary

Pl an Description that was in effect at the tinme Ms. Eddy made
her election. The Cctober 2004, rule that changed the "eligible
enpl oyee” definition or interpretation cannot |lawfully be

applied to an election that was made in April 2004 before the
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rul e was adopted and when the different and noticed policy
statenent enbodied in the Summary Pl an Description was clearly

in effect. See Ceveland Clinic Florida Hospital v. AHCA 679

So. 2d 1238, 1241-42 (Fla. 1st DCA 1996).
42. Interestingly, another change was effected by the 2005

anmendnment to Section 121.4501(4)(e), Florida Statutes, which now

reads in pertinent part:

El i gi bl e enpl oyees may el ect to nove between
Florida Retirenent Systens prograns only if
they are earning service credit in an

enpl oyer - enpl oyee rel ati onshi p consi st ent
with the requirenents under s.
121.021(17)(b), excluding | eaves of absence
wi t hout pay. Effective July 1, 2005, such
el ections shall be effective on the first
day of the nonth follow ng the receipt of
the election by the third-party

adm ni strator and are not subject to the
requi rements regardi ng enpl oyer-enpl oyee
relationship or receipt of contributions for
the eligible enployee in the effective
nmont h, except that the enpl oyee nust neet
the conditions of the previous sentence when
the election is received by the third-party
adm ni strator.

43. In other words, with this change, what is now the
pi votal consideration is that the enpl oyee be working, in an
enpl oyee- enpl oyer relationship, and nust be earning service
credit in the nonth or at the tine that the third party
adm ni strator receives the election fromthe enpl oyee. The
effect of this change is to reverse the requirenent that an

enpl oyee nmust be working on the effective date of the transfer,
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and to effectively define "eligible enployee" in terns of
"creditable service," excluding | eaves of absence. Florida
Adm ni strative Code Rule 19-11. 007 was anmended on March 9, 2006,
to reflect this |l egislative change.

44. The statute clearly changes the requirenent for
el i gi bl e enpl oyees, although the Section 121.4501(2)(f)
definition of "eligible enployee" renai ns unchanged.
M. Beard's testinony, in effect, reflects the present rule
anended on March 9, 2006, as well as the above statutory change,
where he testifies that the status of eligible enployee or
enpl oyee being paid a salary nust be in effect on the date that
the Florida Retirenent Systemreceives the election formfrom
the enpl oyee. He was thus in his testinony applying the present
March 9, 2006, rule amendnent and the statutory anmendnent quoted
above to Ms. Eddy's situation which arose back in March of 2004.

45. The SBA has thus attenpted to determ ne Ms. Eddy's
status by applying concepts fromlater adopted statutes and
rules to the March 2004 el ection by Ms. Eddy. At various tinmes
in this proceeding it has applied the concept of "eligible
enpl oyee" fromthe Cctober 2004, rule and fromthe March 2006
rule to Ms. Eddy's April 2004 effective election, with the rules
bei ng i nconsistent wth each other. Thus, the Respondent,

effectively has espoused three different concepts concerning the
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requi rements Ms. Eddy had to fulfill in order to be an "eligible
enpl oyee” and to validly effect her transfer, as found above.

46. \Wen considered in relationship to the Agency
statenment enbodied in the Summary Pl an Description, which was
noti ced and nade available to all enployees or persons situated
as Ms. Eddy on the relevant website and otherwise, it is clear
that the Sunmary Pl an Description is the nost credible and
per suasi ve espousal of Agency policy governing Ms. Eddy's
| nvestment Plan transfer election situation. The putative
policy or positions espoused by the Agency are | ess credible
under the circunstances found and concl uded above and are
rejected. As discussed above they cannot |egally be applied
retroactively to Ms. Eddy's situation in any event.

47. Moreover, even if the Agency's second or third
position or sone variant of it were true, so that Ms. Eddy had
to have worked for salary sonetinme in March 2004, the nonth in
whi ch she filed her election, the testinony of Ms. Tayl or was
unrefutted and establishes that she had a formal neeting with
Ms. Tayl or on March 11, 2004. That formal neeting was about the
sane grievance procedure (involving county enpl oyee Linda Wod),
with which her clearly legitimte, paid enploynent duty on
April 1, 2004, was involved. It was a regular part of her
enpl oynent duties, according to the persuasive evidence in this

record, to be in attendance at such neetings or hearings as the
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enpl oyee uni on representative. Her enployer obviously deened
that to be the case because it paid her for the grievance
hearing it knew about in April 2004.

48. The record does not reflect that she was paid for the
March 11, 2004, formal neeting with Ms. Taylor (the nmanagenent
representative) concerning the grievance procedure process and
claim but the duties being substantially the sanme on both
occasions, it is likely that had Ms. Eddy sought it she could
have been paid for that neeting and quite likely her estate, if
it so requested, would be entitled to paynent for the March 11,
2004, duties. That being the case, it would seemthat she
gualifies as an "eligible enpl oyee, " under even the Agency's
definition espoused at hearing, because of these facts
concerning the March 11, 2004, formal neeting.

49. In any event, the policy statenent put forth by the
Agency in the Summary Pl an Description is the one preponderantly
and persuasively proven to apply to Ms. Eddy's situation. It
was in effect at that time, in the absence of a rule. Thus, for
the reason that Ms. Eddy was paid during the nonth her election
becane effective, April 2004, and because she was on approved
| eave status during both March and April 2004, she is clearly an
eligible enployee and as such validly effected her election to
transfer her retirenent credits or benefits to the |Investnent

Pl an.
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Est oppel

50. It is well-settled that estoppel against a state
agency is only applied in exceptional circunstances. Salz v

Departnent of Admi nistration, Division of Retirenent, 432 So. 2d

1376, 1378 (Fla. 3rd DCA 1983); Kuge v. Departnent of

Admi nistration, Division of Retirenent, 449 So. 2d 389 (Fla. 3rd

DCA 1984). It is well-settled that "exceptional circunstances”
do occur fromtinme to tinme. The Salz and Kuge cases both
denonstrate the type of estoppel applicable to the instant
si tuati on.

51. In the Sal z case, a teacher was erroneously informed
t hat she coul d purchase eight years of credible service for
years working at a school which was not a public school but
erroneously believed to be. She relied upon the information and
purchased the credits. Based on the purchase credit she
determ ned that she could reasonably retire. After the fact,
t he DOR sought to disallow the eight years of credit purchased.
The court noted in that opinion that estoppel against an agency
may be established by showing "(1) a representation as to a
material fact that is contrary to a |ater-asserted position; (2)
reliance on that representation; and (3) a change in position
detrinmental to the party claimng estoppel caused by the
representation and reliance thereon." |Id. at 1379. That case

squarely nmet these estoppel requirenents: the DOR
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representative represented that the teacher could purchase the
service; she relied reasonably upon the representation, com ng
as it did froman official charged with nmaki ng such
determ nati ons; she changed position by quitting her position
believing that she had sufficient retirenent to neet her needs.

Id. (citing DOR v. Anderson, 403 So. 2d 397, 400 (Fla. 1981).

52. The Kuge case is a simlar case. In the Kuge case a
t eacher had been informed that if she worked until a certain
date, she would be credited with 10 years of credible service
and thus be vested in the retirement system She worked to the
i ndi cated date and resigned. The Agency then took the position
t hat she was several nonths short from 10 years and therefore
was not vested. A court determned in that opinion that she had
properly relied upon the m staken factual information concerning
her credi ble service and clearly changed her position when she
resigned her position to her detrinment. Consequently, the
Agency was estopped to deny her vesting in the retirenent
system 449 So. 2d at 389.

53. This is a parallel case, because Ms. Eddy relied upon
the information given to nenbers of the State Retirenent System
by the Summary Pl an Description. She followed up on that
information to nmake sure everything was in order because she was
very concerned that her financial plans be carried out. She was

focused on |l eaving her retirenment benefits to her two sisters
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because she knew that she was terminally ill, would not likely
survive and that she had limted tine in order to effect her
financial plans in this regard and otherwise. In this effort
she called the state's designated financial planning and

i nformation source and agents, conferred with themat |ength and
received no information to the contrary. Rather, the factual
informati on she received clearly represented that her transfer
was effected.

54. She received two witten confirmations from FRS t hat
her transfer to the FRS I nvestnent Plan had been processed and
her investnent account had been accordingly funded. She
received no information or representation to the effect that
there m ght be a chance that the transfer to the Investnment Pl an
m ght be reversed, even after the funds had been transferred to
t he I nvestnment Plan account. She was very focused upon maki ng
sure her sisters received the benefits so that her nieces and
nephews woul d benefit by it derivatively, the benefits of her
years of retirenent credit. She knew that she could only
achieve this result by becom ng a participant in the FRS
| nvestnent Plan. She was so focused particularly because, by
March 2004, she already knew that her death was i mm nent. The
evidence clearly shows that she was capabl e during March and
April of 2004 of doing whatever was necessary or needed to

conmply with the transfer requirenents, if different ones had
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been communi cated to her, which they were not. She relied to
her detrinment and that of her designated beneficiaries on the
factual representations that she had the status and had done
what was necessary to acconplish the transfer. It is concluded
that, based upon the findings and concl usions herein the SBA is
estopped to reverse Ms. Eddy's election to transfer to the

| nvest ment Pl an.

55. Moreover, clearly, if Ms. Eddy's election to transfer
to the Investnment Plan, so that her sisters could receive her
retirement benefits, was deened to be invalid, those benefits
woul d be the subject of a forfeiture, because there would be no
beneficiaries to receive her retirenent benefits. This brings
to attention an opinion of the First District Court Appeal in

Panel a Eaves v. Division of Retirenent, 704 So. 2d 140 (Fla. 1st

DCA 1997). That case, in an opinion by Judge Robert Benton,
involved a different fact situation fromthe instant case in
that it involved a decedent designating beneficiaries to receive
his retirement benefits before he later re-married. Hi's second
wi fe was never designated as a beneficiary. The decedent then
succunbed to a heart attack before he ever retired and the court
was confronted with the fact that his designated beneficiaries
could not receive his retirenent benefits because they no | onger
nmet the statutory requirenments since they were no | onger

el i gi bl e dependents. Nevertheless, the DOR took the position
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t hat because they had been naned beneficiaries that they had to
execute a disclainmer of benefits (even though they were due
none) before the surviving spouse could claimthe decedent's
survivor benefits. The court, speaking through Judge Benton
reversed that position taken in the Agency's Final Order on
appeal. The court determ ned that the purported designation of
ot her beneficiaries was nugatory because, at |aw, they were not
dependents and could not be qualified to receive the benefits.
The court went on to state, espousing the principal that the | aw
abhors a forfeiture, that:

| f the surviving spouse could not receive
benefits in the present case, nobody coul d.
To uphold the Division's position would have
the effect of working a forfeiture, which we
decline to do. See generally WIllians v.
Christian, 335 So. 2d 358, 361 (Fla. 1st DCA
1976) ('statutes inposing forfeiture will be
strictly construed in a manner such as to
avoid the forfeiture and wll be liberally
construed so as to avoid and relieve from
forfeiture."); lreland v. Thomas, 324 So. 2d
146, 147 (Fla. 1st DCA 1975) (where
forfeiture of retirenment benefits was not
clearly required by statute, no forfeiture
shoul d be inferred).

This opinion is instructive in the situation at bar. M. Eddy
has been established to have been entitled to nake the transfer
election. It was shown to have been valid. Mreover, the
Agency has been shown to be estopped to deny it. However, if

t he Agency's position were to be adopted a forfeiture would be

i nposed, which Judge Benton's opinion instructs should be
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avoi ded through a liberal construction of the rel evant statutes

"so as to avoid and relieve fromforfeiture.” |lreland supra.

Attorney's Fees Cl aim

56. The Petitioner contends that SBA has acted for an
I nproper purpose in this case by taking actions that caused
unnecessary delay and needl essly increased the cost of the
l[itigation in securing her sister's retirenent benefit. The
Petitioner has therefore noved for an award of attorney's fees
and costs under authority of Section 120.595(1)(d) and (e),
Florida Statutes (as amended in 2003). The Petitioner contends
that the SBA's decision to reverse Ms. Eddy's el ection was
contrary to its own contenporaneous interpretation of law or its
policy, as reflected in the Summary Pl an Description and,
noreover, once it becane clear that the decision to reverse her
el ection was in error, when it |earned that she had worked and
received pay during April 2004, that the SBA persisted
unreasonably in advocating its position to deny the claim

57. However, as the court observed in Burke v. Harbor

Estates Associates, Inc., 591 So. 2d 1034 (Fla. 1st DCA 1991),

the determ nation of whether a party participated in an

adm ni strative proceeding for an inproper purpose is an issue of
fact. 591 So. 2d at 1037. The facts in this case denonstrate

i ndeed that the SBA tended to alter or shift its position

concerning its basis for denying the claim It first contended
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t hat because the decedent had not been paid a salary as an
"eligible enpl oyee" in the effective nonth of the el ection,
April 2004, that the claimshould be denied. Upon learning, in
February 2006, that the Petitioner's decedent had been paid for
the one day in that nonth, it expanded its interpretation to
refer also to the fact that she had not been paid or worked on
paid status in March 2004, the nonth the el ection was submtted.
Later, it apparently adopted a corollary position that the
Petitioner's decedent had to be earning "creditable service" in
the effective nonth of April 2004. This was while it also did
not recogni ze the other avenue of eligibility for a transfer
bet ween pl ans contained in the Summary Pl an Descri ption, that
is, if the party seeking to make the el ection was on "approved

| eave” status, which Ms. Eddy was.

58. Won consideration of all the facts and circunstances,
however, it is determ ned that there has not been substantial,
per suasi ve evidence that the SBA's apparently varying | ega
positions in support of its ultinmate denial, during the free-
formand formal stage of this dispute, clearly went beyond the
pal e of reasonabl e advocacy of its positions in continuing to
deny the Petitioner's claim Thus, its actions did not clearly
constitute an abuse of agency discretion or arbitrariness. |In

that circunmstances, an award of attorney's fees under Section
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120.595, Florida Statutes, on the basis of "inproper purpose,"
has not been persuasively established.

59. In sumary, the above findings of fact and concl usions
of | aw, based upon the preponderant, persuasive evidence, show
that Ms. Eddy indeed net the eligibility requirenents to effect
transfer to the relevant Investnment Plan at the tinme she el ected
such transfer. Moreover, aside fromher neeting those
eligibility requirenents for the reasons found and concl uded
above, the SBA is estopped to deny that her transfer election to
the I nvestnment Plan was valid, for the reasons found and
concl uded above.

RECOMVVENDATI ON

Havi ng consi dered the foregoing findings of fact,
conclusions of |aw, the evidence of record, the candor and
denmeanor of the witnesses and the pleadings and argunents of the
parties, it is, therefore,

RECOMMENDED: That a final order be entered by the State
Board of Admi nistration finding that the el ection of M. Eddy,
the Petitioner's decedent and testatrix, to transfer her
retirenment benefits and credits to the FRS | nvestnent Plan was
valid and that the benefits thereof be paid over, in the
proportions designated by Ms. Eddy, to Ms. Eddy's designated

beneficiaries, the Petitioner, Julie Lanbrou, and her sister,
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Lynda Wod. The request for attorney's fees and costs is

deni ed.

DONE AND ENTERED this 28th day of Septenber, 2006

Tal | ahassee, Leon County,
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Post O fice Box 13300
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.
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